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1. What is misconduct? 

The Malaysian law does not 

expressly interpret what amounts to 

“misconduct” by employees. Section 

14(1) of the Employment Act 1955 

(the “Act”) indicates that a 

misconduct may be the ground of 

employment termination if such act 

was inconsistent with the fulfilment 

of the express or implied conditions of the employee’s service after a due inquiry has 

been conducted. 

 

In practice, the scope of misconduct is wider as it covers various acts or behaviour that is 

against the company’s policy and generally cause harm or damages to the employer’s 

operation, reputation, or assets. From minor misconducts like absence without notice, late 

attendance and misuse of company’s properties to major misconduct such as violence, 

sexual harassment, bribery or fraud, both shall warrant disciplinary action to be taken. 

However, the law is generally more inclined towards protecting the employees’ rights and 

entitlement in which employers are not allowed to take disciplinary actions, unless the 

said actions are properly justified and as mentioned at the above, after a due inquiry 

process has been conducted. 

 

Due inquiry is not defined under the Act, but often referred to as a domestic inquiry session. 

This article will discuss the legal requirements of a domestic inquiry and to which type of 

disciplinary action requires a prior domestic inquiry to be held. 

 



 

2 
 

2. Domestic Inquiry 

What is Domestic Inquiry? 

A Domestic Inquiry is a legal process used by employers to investigate an employee's 

alleged misconduct or violation of company policies or rules. The Malaysian statute does 

not provide the guides to conduct domestic inquiry therefore the validity and the fairness 

of the process is evaluated based on the rules held in the precedented law cases. 

 

The purpose of a domestic inquiry is to provide the accused employee with an opportunity 

to defend themselves against the allegations and to ensure that any disciplinary action 

taken by the employer is fair and reasonable. The process may involve gathering 

evidence, conducting interviews with witnesses and the accused employee, and making 

a decision based on the findings of the inquiry. 

 

As the nature of this process is domestic, the inquiries must be conducted internally by a 

panel of individuals, which may include company representatives of higher rank, or any 

individual which is deemed impartial and independent, and does not have any element of 

bias towards the accused employee or directly or indirectly connected to the misconduct.  

 

The legal requirements 

In addition to the requirement of a due inquiry as provisioned under Section 14(1) of the 

Employment Act 1955, the domestic inquiry is also required in order to establish whether 

there is just cause and excuse for an employer to take disciplinary action against an 

employee who has allegedly committed misconduct or violated company policies or rules. 

 

Under the Industrial Relations Act 1967, particularly in Section 20(1), an employee who 

has considered that he has been dismissed without just cause or excuse by his employer, 

may claim for constructive dismissal and make a representation in writing to the Malaysian 

ministry of human resources to be reinstated in his former employment. 

 

Therefore, domestic inquiry is an important element for the employer to establish just 

cause and excuse for taking disciplinary action against the employee based on the 

findings of the investigation and thus the disciplinary action may be considered lawful 

under the Malaysian law. However, if the employer fails to follow the proper procedures 

or cannot establish just cause and excuse for the disciplinary action, the employee may 

have legal grounds to challenge the disciplinary action and claim for constructive 

dismissal if his service is terminated after the said procedures. 
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The recommended process 

Based on the precedents in case laws in Malaysia, a valid and fair process of domestic 

inquiry should include the following steps: 

 

1. Notice of Inquiry: The employee should be given a prior written notice of the inquiry, 

which includes the date, time, and location of the inquiry, as well as the allegations 

against them. 

 

2. Selection of Inquiry panel: An inquiry panel, who is usually a senior employee or a 

neutral third party, should be selected to conduct the inquiry. The inquiry panel should 

be impartial and should not have any personal interest in the outcome of the inquiry. 

 

3. Evidence Gathering: The inquiry panel should gather evidence from all relevant 

parties, including the employee, witnesses, and any relevant documents or records. 

 

4. Hearing: The employee should be given an opportunity to present their case, including 

any evidence or witnesses they wish to call. The inquiry panel should also allow the 

employer to present their case or call witness to support their position. 

 

5. Decision: The inquiry panel should make a decision based on the evidence presented 

during the inquiry. The decision should be communicated to both the employee and 

the employer in writing, along with the reasons for the decision. 

 

6. Appeal: If the employee is not satisfied with the decision, they should be given the 

right to appeal the decision. In cases where the case is further brought to the Industrial 

Court, the Court in general will not interfere with the decision made based on the 

company’s policy, unless the decision was unreasonable and the process done did 

not follow the above steps which may render the domestic inquiry as unfair or invalid.  

 

Apart from the above, it is important to note that the process of domestic inquiry should 

be conducted in accordance with the principles of natural justice, which include the right 

to be heard, the right to be informed of the allegations, and the right to a fair and impartial 

hearing.  
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3. What should employers do? 

Strengthening the employment framework in the company.  

Employers are advised to implement clear and updated policies, procedures, and 

practices that guide the employees regarding the types of the misconducts, the 

disciplinary procedures and actions which may be taken.  

 

Having a clear and comprehensive employment framework in a company helps to 

ensure that both the employer and employee have a clear understanding of their rights 

and responsibilities in the employment relationship. It can also help to reduce the risk 

of misunderstandings, disputes, and legal issues. 

 

Consult with experts in employment laws and regulations 

It is recommended that companies consult with lawyers on the process of domestic 

inquiry. The domestic inquiry process can be complex and involve legal issues, and a 

lawyer can provide valuable guidance on how to conduct a fair and valid inquiry while 

ensuring compliance with relevant laws and regulations. 

 

A lawyer can help employers to understand their legal obligations in the domestic 

inquiry process and to ensure that the domestic inquiry process is conducted in a 

manner that is consistent with the company's employment policies and procedures, 

as well as any applicable laws or employment agreements or contracts. 

 

4. Conclusion 

Employees are valuable asset to a company. They are the backbone of the organization, 

responsible for executing business strategies, achieving objectives, and driving growth. 

Employees bring a wide range of skills, knowledge, and experience to the workplace, and 

their contributions are essential to the success of the company. 

 

However, when an employee commits misconduct, it can have a negative impact on the 

company in several ways. It may damage the company’s reputation, causes company to 

suffer losses and also may cause the company to face legal liability. As such, having a 

strong compliance framework including the framework on how the employers manage 
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disciplinary issue will help employers to manage employment issue more effectively and 

less risky. 

 

Our team is experienced in advising employment related matters, from constructing the 

employment framework tailored to the business nature of the employers, drafting the 

employment agreement with the comprehensive terms and conditions of employment to 

advising the lawful and valid domestic inquiry process. If you wish to engage our service, 

please do not hesitate to contact us. 

 

◆ One Asia Lawyers ◆ 

One Asia Lawyers Group is a network of independent law firms created to provide seamless and 

comprehensive legal advice for Japanese and international clients across Asia. With our member firms in 

Japan, Southeast Asia, Oceania and other ASEAN countries, One Asia Lawyers Group has a strong team of 

legal professionals who provide practical and coherent legal services throughout each of these jurisdictions.  

For any enquiry regarding this article, please contact us by visiting our website: https://oneasia.legal/or 

email: info@oneasia.legal. 

This newsletter is general information for reference purposes only and therefore does not constitute our 

group member firm’s legal advice. Any opinion stated in this newsletter is a personal view of the author(s) 

and not our group member firm’s official statement. Please do not rely on this newsletter but consult a legal 

adviser or our group firm member for any specific matter or legal issue. We would be delighted to answer 

your questions, if any. 
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