\A/ ONE ASIA LAWYERS

SEMA 3/2023: Interpretation on the Validity of a Contract Executed Without an
Indonesian Language Version

March 2024
One Asia Lawyers Indonesia Office

Koji Umai, Lawyer (Japan)
Mohammad Irham, Lawyer (Indonesia)

1. Introduction
On December 29, 2023, the Supreme Court is-
sued Circular Letter No. 3 of 2023 (“SEMA
3/2023”) expressing its opinion on the relation-
ship between the Indonesian language and the
validity of contracts involving Indonesian par-
ties. The opinion is as follows:

“[The fact that] Indonesian private institu-
tions and/or individuals enter into contracts
with foreign parties in foreign language
without it being accompanied by its Indone-
sian translation cannot serve as a ground to
cancel the contract, except where it can be
proven that the absence of an Indonesian
translation was due to a party acting in bad
faith.”

This opinion was issued amidst uncertainty about whether a contract is null and void, which
began after the West Jakarta District Court ruled in June 2013 that a loan agreement executed
only in English without an Indonesian language version was null and void because it violated
Avrticle 31(1) of Law No. 24 of 2009 on the National Flag, Language, Emblem and Anthem (the
“Language Law”). This decision was made by the Court of Appeal in May 2014 and by the
Supreme Court in August 2015.

For reference, Article 31 of Language Law states:

“I. Indonesian language must be used in a memorandum of understanding or an agree-
ment involving a state agency, a government institution of the Republic of Indonesia, an
Indonesian private entity or an Indonesian individual.

2. Memorandum of understanding or agreement referred to in paragraph (1) that involves
a foreign party may also be written in the national language of the foreign party or in the
English language."

2. Legal Reasoning
The problem with SEMA 3/2023 is that there is no explanation of how they came to this con-
clusion, which means that everyone is left to figure out for themselves whether their opinion
makes sense or not. However, if we are to try to figure out the Supreme Court's reasoning, we
believe it all comes down to the interpretation of Article 1320 of the Indonesian Civil Code,
which provides four conditions for a valid contract.

The conditions are:

[there is] agreement of the parties to bind themselves;
[the parties have the] capacity to enter into an agreement;
[there is] a certain subject matter; and

[based on] a cause that is not prohibited.
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The first two conditions are “subjective” conditions (as they relate to the subjects or parties)
which, if a party does not meet one of them, the other party may ask a court to cancel the
agreement. The last two conditions are “objective” conditions (as they relate to the objects),
and if an agreement fails to meet any of them, the agreement is deemed never to have existed
(null and void).

The fourth condition is at issue here. Article 1337 of the Civil Code explains that a cause is
prohibited if it is prohibited by law or if it is contrary to morality or public order. But what is
the meaning of a “cause”? This is an example of something that is lost in translation. Prominent
legal scholars have interpreted “cause”, which is a direct translation of “oorzaak” in Dutch, to
mean the substance of the agreement. In other words, this condition does not concern the form
of the contract (i.e., whether an agreement must be in writing, in the form of a deed, in a par-
ticular language, and so on). Therefore, a court should not declare an agreement null and void
because the agreement does not comply with the formal requirements of the Language Law
based on Article 1320(4) of the Civil Code.

This leads us to the ambiguous bad faith exception in the Supreme Court’s opinion. Good faith
in Indonesian law is a general principle of law. Its meaning is still very unclear, although people
do have a sense of what it means. In the context of agreements under the Civil Code, the refer-
ence to good faith is limited to Article 1338, which requires agreements to be implemented in
good faith. Therefore, the inclusion of the bad faith exception by the Supreme Court is confus-
ing because there is no reference to good faith or bad faith when it comes to determining the
validity of an agreement. The only logical assumption is that perhaps the Supreme Court is
referring to the interpretation of the first condition of Article 1320. Article 1321 provides that
there is no consent if it is given by mistake or obtained by force (duress) or fraud. Perhaps the
Supreme Court is concerned about a type of fraud where a foreign party deliberately only pre-
pares a contract in a foreign language to induce an Indonesian party to enter into a contract that
the latter does not fully understand. In any case, at this point we cannot know for sure whether
this is what the Supreme Court is concerned about or not.

3. Practical Implication

Frankly speaking, SEMA 3/2023 will not change the current position and practice of most for-
eign companies and law firms operating in Indonesia. Unlike the Language Law, which is le-
gally binding as a positive law, any circular letter of the Supreme Court does not have any
binding force because its role is only to provide guidance to all judges within the jurisdiction
of the Supreme Court. Even then, it is not binding on those judges. This means that a judge
considering a particular case may adopt his or her own interpretation of the language law that
completely ignores the opinion in SEMA 3/2023. Even the Supreme Court itself may take a
different position from its own previous opinion expressed in a circular letter. Therefore, it is
our opinion that an Indonesian version of a contract should be prepared, especially for important
contracts.
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